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U.S. Customs Service 


Treasury Decistons 


(T.D. 85-137) 
Customhouse Broker License—Suspension 


Suspension for 90 Days of Customhouse Broker’s License No. 
3605 


Notice is hereby given that the Assistant Secretary of the Treas- 
ury, on December 21, 1984, pursuant to section 641, Tariff Act of 
1930, as amended (19 U.S.C. 1641), and Part 111 of the Customs 
Regulations, as amended (19 CFR Part 111), suspended for 90 days 
the individual broker’s license No. 3605 issued to James A. Barn- 
hart, Los Angeles, California on July 1, 1964, for the Customs Dis- 
trict of Los Angeles, California. The decision was stayed pending 
the recent decision by the Court of International Trade, which 
upheld the suspension (Slip Op. 85-57, June 24, 1985). The decision 
took effect as of July 24, 1985. 

ALFRED R. DE ANGELUS, 
Acting Commissioner of Customs. 


(T.D. 85-139) 


Synopses of Drawback Decisions 


The following are synopses of drawback rates issued May 28, 
1985, to August 2, 1985, inclusive, pursuant to Subpart C, Part 191, 
Customs Regulations; and an approval under T.D. 84-49. 

In the synopses below are listed for each drawback rate approved 
under 19 U.S.C. 1313(b), the name of the company, the specified ar- 
ticles on which drawback is authorized, the merchandise which will 
be used to manufacture or produce these articles, the factories 
where the work will be accomplished, the date the statement was 
signed, the basis for determining payment, the Regional Commis- 
sioner to whom the rate was forwarded or issued by, and the date 
on which it was forwarded or issued. 

(DRA-1-09) 


Dated: August 8, 1985. 
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File: 218161. 


GrorGE C. STEUART 
(For Edward B. Gable, Jr., Director, 
Carriers, Drawback and Bonds Division). 


(A) Company: Ben Hill Griffin Citrus Co. 

Articles: Bulk concentrated orange juice 

Merchandise: Concentrated orange juice for manufacturing 

Factory: Frostproof, FL 

Statement signed: March 27, 1985 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: Miami, June 
10, 1985 


(B) Company: Chevron U:S.A., Inc. 

Articles: Catalysts 

Merchandise: Sodium tungstate and ammonium paratungstate 

Factory: Richmond, CA 

Statement signed: March 27, 1985 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: Houston, 
June 21, 1985 


(C) Company: Continental Polymers, Inc. 

Articles: Clear and multi-colored acrylic plastic pellets 

Merchandise: Methyl methacrylate (MMA) 

Factories: Compton, CA; Memphis, TN 

Statement signed: February 18, 1985 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: Los Angeles, 
June 13, 1985 


(D) Company: Dillon Yarn Corporation 

Articles: Texturized polyester filament yarn in various forms 

Merchandise: Raw polyester filament yarn 

Factory: Dillon, SC 

Statement signed: June 18, 1985 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: New York, 
June 28, 1985 


(E) Company: Garrett Turbine Engine Company 

Articles: Jet aircraft engines 

Merchandise: Titanium alloy forgings and components 

Factory: Phoenix, AZ 

Statement signed: May 3, 1985 

Basis of claim: Used in, less valuable waste 

Rate forwarded to Regional Commissioner of Customs: Los Angeles, 
June 11, 1985 
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(F) Company: Great Lakes Chemical Corporation 

Articles: Terr-O-Gas 67 

Merchandise: Chloropicrin 

Factory: El Dorado, AR 

Statement signed: October 11, 1984 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
June 28, 1985 


(G) Company: Great Lakes Chemical Corporation 

Articles: Brom-O-Gas 

Merchandise: Chloropicrin 

Factory: El Dorado, AR 

Statement signed: October 11, 1984 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
June 28, 1985 


(H) Company: Great Lakes Chemical Corporation 

Articles: Zinc calcium bromide 

Merchandise: Formic acid 

Factory: El Dorado, AR 

Statement signed: May 6, 1985 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
June 28, 1985 


(I) Company: Kollmorgen Corporation 

Articles: Electro-optical sighting devices and components thereof 

Merchandise: Optical blanks and component parts 

Factory: Northampton, MA 

Statement signed: August 9, 1984 

Basis of claim: Used in, for optical blanks; appearing in, for compo- 
nent parts 

Rate forwarded to Regional Commissioner of Customs: New York, 
July 23, 1985 


(J) Company: Lykes Pasco Packing Co. 

Articles: Bulk concentrated orange juice 

Merchandise: Concentrated orange juice for manufacturing 

Factory: Dade City, FL 

Statement signed: January 21, 1985 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: Miami, June 
7, 1985 


(K) Company: Merichem Company 
Articles: Phenols, cresols, oie alkylated phenols and various 
blends thereof 
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Merchandise: Crude cresylic acid 

Factory: Houston 

Statement signed: June 10, 1985 

Basis of claim: Used in, with distribution to the products obtained 
in accordance with their relative values at the time of separa- 
tion; used in, for various blends 

Rate forwarded to Regional Commissioner of Customs: Houston, 
July 10, 1985 


(L) Company: Mobay Chemical Corporation 

Articles: Iron oxide pigments 

Merchandise: Klinker (iron oxide) 

Factory: New Martinsville, WV 

Statement signed: June 18, 1985 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: New York, 
August 1, 1985 


(M) Company: Monsanto Company 

Articles: Refined hexamethylene diamine, nylon 6,6 salt, nylon 
flake, nylon yarns, cerex, and nylon vydyne resins 

Merchandise: Adiponitrile 

Factories: Decatur and Foley, AL; Greenwood and Abbeville, SC; 
and Pensacola, FL 

Statement signed: April 25, 1985 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioners of Customs: New York, 
and Chicago, August 2, 1985 

Revokes: T.D. 82-11-T 


(N) Company: Nashua Corporation 

Articles: Photoreceptor copier drums 

Merchandise: Aluminum alloy tubing 

Factory: Nashua, NH 

Statement signed: April 22, 1985 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: New York, 
June 6, 1985 

Revokes: T.D. 84-80-O 


(O) Company: Olin Corporation 

Articles: Copper alloy sheet in coil 

Merchandise: Copper ingot bar 

Factories: E. Alton, IL; Waterbury, CT 

Statement signed: March 15, 1985 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: New York, 
July 25, 1985 
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(P) Company: Perkin-Elmer Corporation 

Articles: Micralign projection mask aligner systems, various models 

Merchandise: Zerodur ceramic blanks (discs and plates); Suprasil 2 
blanks 

Factory: Wilton, CT 

Statement signed: May 2, 1985 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: New York, 
July 11, 1985 


(Q) Company: Rhone-Poulenc Inc. 

Articles: Methyl 5-(2,4-dichlorophenoxy)-2-nitrobenzoate (BIFENOX) 

Merchandise: 2,4-Dichlorophenol; nitrated benzoate ester (NBE) 

Factory: Mt. Pleasant, TN 

Statement signed: May 2, 1985 

Basis of claim: Used in, less valuable waste 

Rate forwarded to Regional Commissioner of Customs: New York, 
June 6, 1985 

Revokes: T.D. 85-1-V 


(R) Company: Safeway Stores, Inc. 

Articles: Orange juice from concentrate, frozen concentrated 
orange juice and bulk concentrated orange juice 

Merchandise: Concentrated orange juice for manufacturing 

Factory: Grandview, WA 

Statement signed: December 18, 1984 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: Miami, June 
11, 1985 


(S) Company: Sandoz Chemicals Corporation 

Articles: Leucopure EGM 

Merchandise: NAPOF 

Factory: Fair Lawn, NJ 

Statement signed: April 22, 1985 

Basis of claim: Used in 

Rate issued by Regional Commissioner of Customs in accordance 
with section 191.25(b\(2), Customs Regulations: New York, July 
25, 1985 

Revokes: T.D. 72-116-L, T.D. 74-115-I, T.D. 75-164-N, and T.D. 81- 
78-W, to cover name change from Sandoz, Inc. 


(T) Company: Sohio Chemical Company 

Articles: Acetone cyanohydrin 

Merchandise: Acetone 99.5% min.; hydrogen cyanide (prussic acid) 
98.3% min. 

Factories: Lima, OH; Green Lake TX 

Statement signed: July 30, 1984 

Basis of claim: Appearing in 
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Rate forwarded to Regional Commissioner of Customs: Houston, 
August 1, 1985 


(U) Company: Stauffer Chemical Company 

Articles: Racer technical and racer formulated (herbicides) 

Merchandise: R-40257—N-allyl-m-trifluoromethy]-2,2-dichloro-acet- 
anilide (2,2-dichloro-N-2-propenyl-N [8-trifluoromethyl) phenyl] 
acetamide) 

Factory: Mt. Pleasant, TN 

Statement signed: May 3, 1985 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: New York, 
June 24, 1985 


(V) Company: Technical Materials, Inc. 

Articles: Metal alloy strip 

Merchandise: Copper nickel strip 

Factory: Lincoln, RI 

Statement signed: March 14, 1985 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: New York, 
July 5, 1985 


(W) Company: Union Carbide Corporation 

Articles: Tantalum capacitors; tantalum getters 

Merchandise: Tantalum powder, 99.7% purity 

Factories: Greenville and Greenwood, SC; Columbus, GA; Cleve- 
land, OH 

Statement signed: May 30, 1985 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: New York, 
July 11, 1985 


(X) Company: Union Carbide Corporation 

Articles: “UCAR” graphite electrodes 

Merchandise: Calcined petroleum coke 

Factories: Columbia and Clarksville, TN 

Statement signed: April 26, 1985 

Basis of claim: Used in 

Rate issued by Regional Commissioner of Customs in accordance 
with section 191.25(b)\(2), Customs Regulations: New York, May 
28, 1985 

Revokes: T.D. 81-78-Z, to cover addition of factory 


(Y) Company: Witco Chemical Company 

Articles: Alkyl peroxyester and benzoyl peroxide products 
Merchandise: Benzoyl] chloride 

Factories: Richmond, CA; Marshall, TX 

Statement signed: April 4, 1985 
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Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: New York, 
July 11, 1985 

Revokes: T.D. 82-86-Z 


Approval Under T.D. 84-49 


(1) Company: Koch Refining Company 

Articles: Petroleum products 

Merchandise: Crude petroleum and petroleum derivatives 

Factories: St. Paul, MN; Corpus Christi, TX 

Statement signed: January 28, 1985 

Basis of claim: As provided in the drawback rate contained in T.D. 
84-49 

Rate forwarded to Regional Commissioner of Customs: Houston, 
June 21, 1985 


(T.D. 85-140) 
Synopses of Drawback Decisions 


The following are synopses of drawback rates issued May 6, 1985, 
to July 30, 1985, inclusive, pursuant to Subparts A and B, Part 191, 
Customs Regulations. 

In the synopses below are listed for each drawback rate approved 
under 19 U.S.C. 1313(a), the name of the company, the specified ar- 


ticles on which drawback is authorized, the merchandise which will 
be used to manufacture or produce these articles, the factories 
where the work will be accomplished, the date the statement was 
signed, the basis for determining payment, the Regional Commis- 
sioner who issed the rate, and the date on which it was signed. 
(DRA-1-09) 
Dated: August 8, 1985. 


File: 218162. 
GerorGE C. STEUART 
(For Edward B. Gable, Jr., Director, 
Carriers, Drawback and Bonds Division). 


(A) Company: Aectra Refining and Marketing 

Articles: Gasoline blend stock 

Merchandise: Imported gasoline 

Factory: Deer Park, TX 

Statement signed: May 22, 1985 

Basis of claim: Appearing in 

Rate issued by Regional Commissioner of Customs: Houston, June 
3, 1985 


(B) Company: Behring Diagnostics 
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Articles: Hydroxymethylglutaric acid (HMG) 

Merchandise: Imported methylpentane (1,3,5) and potassium per- 
manganate 

Factory: La Jolla, CA 

Statement signed: May 14, 1985 

Basis of claim: Used in 

Rate issued by Regional Commissioner of Customs: Los Angeles, 
July 9, 1985 


(C) Company: Industrial Alloys, Inc. 

Articles: Stainless steel cold finished bar 

Merchandise: Imported stainless steel wire rod; spring and tem- 
pered and cold finished bar 

Factory: Pomona, CA 

Statement signed: February 28, 1985 

Basis of cliam: Used in, less valuable waste 

Rate issued by Regional Commissioner of Customs: Los Angeles, 
May 6, 1985 


(D) Company: IVAC Corporation 

Articles: Volume infusion sets, burette sets, and administration 
sets 

Merchandise: Imported parts and subassemblies 

Factories: San Diego, CA; Creedman, NC 

Statement signed: June 10, 1985 

Basis of claim: Appearing in 

Rate issued by Regional Commissioner of Customs: Los Angeles, 
July 8, 1985 


(E) Company: Sagebrush Pipeline Supply Co. 

Articles: Coated, machined, and/or flanged valves 

Merchandise: Imported iron-steel ball valves 

Factory: Tulsa, OK 

Statement signed: March 25, 1985 

Basis of claim: Appearing in 

Rate issued by Regional Commissioner of Customs: Houston, July 
16, 1985 


(F) Company: Schlumberger Well Services 

Articles: Offshore units 

Merchandise: Imported magnetic tape units 

Factory: Houston, TX 

Statement signed: September 24, 1984 

Basis of claim: Appearing in 

Rate issued by Regional Commissioner of Customs: Houston, June 
11, 1985 


(G) Company: Southwest Electric Company 
Articles: Electrical transformers 
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Merchandise: Imported component parts 

Factory: Oklahoma City,-OK 

Statement signed: July 3, 1985 

Basis of claim: Appearing in 

“— a by Regional Commissioner of Customs: Houston, July 


(H) Company: US. [lis Powder Manufacturing, Inc. 

Articles: Dried taro (Ilis) 

Merchandise: Imported ilis powder and yam noodle 

Factories: Gardena and Los Angeles, CA 

Statement signed: December 31, 1984 

Basis of claim: Used in 

Rate issued by Regional Commissioner of Customs: Los Angeles, 
May 6, 1985 


19 CFR Parts 4, 10, 19, 24, 103, 113, 134, 141, 143, 145 148, 152, 
162, 171, 173, 191 


(T.D. 85-123) 


Conforming Amendments to the Customs Regulations 
AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Final rule; correction. 


SUMMARY: This document corrects minor printing errors in a 
document which amended the Customs Regulations by making cer- 
tain conforming changes which were necessary because of various 
executive, legislative, and administrative actions. The document 
was published in the Federal Register on Tuesday, July 23, 1985 (50 
FR 29949). 


FOR FURTHER INFORMATION CONTACT: Marvin M. Amer- 
nick, Regulations Control Branch, Office of Regulations and Rul- 
ings, U.S. Customs Service, 1301 Constitution Avenue, NW., Wash- 
ington, D.C. 20229 (202-566-8237). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In FR Doc. 85-17440, appearing at page 29949 in the issue of 
Tuesday, July 23, 1985, on page 29956, in the first column, under 
the heading “PART 162—RECORDKEEPING, INSPECTION, 
SEARCH AND SEIZURE”, 3 authority citations contain an error. 
Specifically, the citations for §§ 162.49, 162.61, and 162.62 should 
read as follows: 

“Section 162.49 also issued under 26 U.S.C. 5688; 

Section 162.61 also issued under 21 U.S.C. 952, 953, 957; 

Section 162.62 also issued under 21 U.S.C. 952, 956;”’. 
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The other citations for various sections of Part 162 remain as is. 
Also on page 29951, in the last sentence of paragraph 18(a) in the 
first column, the proper date for E.O. 12033 is January 10, 1978. 
Dated: August 7, 1985. 
B. JAMES Frrrz, 
Director, 
Regulations Control and Disclosure Law Division. 





United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 


Judges 
Paul P. Rao Jane A. Restani 
Morgan Ford Dominick L. DiCarlo 
James L. Watson Thomas J. Aquilino, Jr. 
Gregory W. Carman 


Senior Judges 
Frederick Landis 
Herbert N. Maletz 
Bernard Newman 
Samuel M. Rosentein 
Nils A. Boe 
Clerk 
Joseph E. Lombardi 








Decisions of the United States 
Court of International Trade 


(Slip Op. 85-81) 


UNITED STATES, PLAINTIFF v. Priorrry Propucts, Inc., WALTER L. 
Huss AND Rosauiz E. Huss, DEFENDANTS 


Court No. 84-9-01311 
Before REsTAnl, Judge. 


Opinion and Order 


[Defendants’ motion for judgment on the pleadings and defendants’ motion for 
summary judgment are denied.]} 


(Decided August 5, 1985) 


Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, and Platte B. Moring, III, Civil Division, United States 
Department of Justice, for plaintiff. 

Ronald Brent Boutwell for defendants. 

REsTANI, Judge: This matter is before the court on defendants’ 
Rule 12(c) motion for judgment on the pleadings and defendants’ 
Rule 56(b) motion for summary judgment. For the reasons that 
follow, both motions are denied. 

On February 26, 1985, the United States filed the amended com- 
plaint at issue against Priority Products, Inc., Walter L. Huss and 
Rosalie E. Huss. The United States is seeking to recover penalties 
stemming from the alleged fraudulent or negligent importation of 
bark tea into Portland, Oregon, after the tea was refused entry in 
San Francisco, California. Defendants’ motions request first, that 
Walter L. Huss and Rosalie E. Huss (the individual defendants) be 
dismissed from this action because they were not individually 
named as the subjects of the penalty notices and second, that the 
amount of the damages be limited to the administratively deter- 
mined mitigated amount. 

Priority Products was incorporated on March 4, 1982, with 
Walter L. Huss as fifty percent shareholder and chairman of the 
board, Jack Meligan as fifty percent shareholder and president, 
and Rosalie E. Huss as secretary and agent. The corporation had 
no other directors, officers, or employees. On November 1, 1982, 


13 
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Mr. and Mrs. Huss became the sole shareholders of Priority Prod- 
ucts and Mr. Meligan severed his relationship with the corporation. 

On October 1, 1982, the United States Customs Service (Customs) 
sent a prepenalty notice to “Priority Products Corp.” indicating a 
potential claim for a monetary penalty stemming from the Septem- 
ber 3, 1982, importation of bark tea. On October 28, 1982, Walter L. 
Huss and Rosalie E. Huss attended a meeting with the district di- 
rector regarding the prepenalty notice. On the same day, Walter L. 
Huss sent a letter acknowledging and summarizing the meeting 
which was signed “Walter L. Huss, President.” On April 19, 1983, a 
summons to appear and produce records was issued to “Walter L. 
Huss.” Walter L. Huss responded by appearing in person on May 4, 
1983, and by submitting a statement signed by “Walter Huss.” On 
May 17, 1983, Customs issued a penalty notice to “Priority Prod- 
ucts” and mailed a cover letter to “Walter L. Huss, President, Pri- 
ority Products, Inc.” On August 9, 1983, Walter L. Huss filed a peti- 
tion for relief. Customs responded by letter to “Priority Products, 
attention Walter L. Huss” on January 30, 1984, and notified him of 
the referral of the matter to Customs headquarters for review and 
determination. 

On April 10, 1984, Customs further advised Walter Huss that the 
penalty amount had been mitigated, that payment must be made 
within 60 days, and that failure to pay the mitigated penalty would 
result in referral of the case to the Department of Justice for insti- 
tution of judicial proceedings. The mitigated penalties were not 
paid, but on June 11, 1984, Walter L. Huss filed a “criminal com- 
plaint and affidavit of information.” 

Defendants argue that Customs must follow the prepenalty 
notice and penalty claim procedures specified in 19 U.S.C. § 1592 
(1982) which result in the establishment of a penalty claim, in 
order to commence a lawsuit. Defendants contend that Customs fol- 
lowed § 1592 procedures and established an existing claim against 
the corporate defendant, but that Customs did not establish an ex- 
isting claim against the individual defendants. Defendants assert 
that because Customs did not follow prescribed statutory notice 
procedures, the individual defendants’ due process rights were vio- 
lated.! 

Section 1592 provides penalties for fraudulent, grossly negligent 
and negligent acts committed during the importation of merchan- 
dise into the United States, procedures for imposing such penalties, 
and de novo review of such penalty claims in the Court of Interna- 
tional Trade. Corresponding regulations are found at 19 C.F.R. 
§§ 162.31, 162.77, 162.78, 162.79, and 171.32. There is nothing in the 
statute or regulations which expressly provides that suit is preclud- 
ed against persons not notified and formally named as the subject 
of the claim during the penalty investigation. Whether the statute 


1 Inasmuch as defendants will receive a trial de novo before imposition of any monetary penalties, the focus of 
this opinion is defendants’ statutory, rather than constitutional, right of appropriate process. 
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implicitly bestows such protections need not be decided given the 
facts of this case. Nothing here deprived the individual defendants 
of any statutory or regulatory rights to administrative review. The 
individual defendants took advantage of their rights by responding 
in person and by letter to the prepenalty notice and the summons 
and by petitioning for mitigation of the assessed penalties.” 

Assuming arguendo that the statute and regulations provide for 
formal notice to a party as a prerequisite to Suit, “cases recognize 
that even if the agency has not given notice in the statutorily pre- 
scribed fashion, actual notice will render the error harmless.” 
Small Refiner Lead Phase-down Task Force v. United States Envi- 
ronmental Protection Agency, 705 F.2d 506, 549 (D.C. Cir. 1983). Pro- 
cedural irregularities in administrative proceedings must be preju- 
dicial to a party in order to justify judicial intervention. Melamine 
Chemicals, Inc. v. United States, 7 CIT —, 592 F. Supp. 1338, 1341- 
42 (1984); American Motorists Insurance Co. v. United States, 5 CIT 
33, 43 (1983); see John V. Carr & Son, Inc. v. United States, 69 Cust. 
Ct. 78, 87, C.D. 4377, 347 F. Supp. 1390, 1397 (1972), aff'd, 61 CCPA 
52, 496 F.2d 1225 (1974). Here, the issues of whether or not notices 
should have been sent to the individual defendants under the stat- 
ute or regulations and whether or not they should have been for- 
mally named as the persons owing the penalties are not dispositive. 
Under the facts of this case, actual notice was received by all de- 
fendants and the formal notices sent to Priority Products, and evi- 
dently received by Mr. and Mrs. Huss, gave sufficient information 
to lead a reasonable person to believe that Mr. and Mrs. Huss 
might be subject to suit in their individual capacities. Thus, no 
prejudice has been shown by the failure of Customs to adhere to 
any technical requirement which may be found in the statute or 
regulations. 

The defendants have also moved to limit the plaintiffs monetary 
claim to the amount of the mitigated penalty. Section 1592(e\(1) 
(1982) clearly states that all issues, including the amount of the 
penalty, shall be tried de novo. Thus, the court ruled at oral argu- 
ment that the amount of penalty would not be limited to the miti- 
cated amount and the full claimed amount would be an issue at 

For the above reasons, defendants’ motion for judgment on the 
pleadings and defendants’ motion for summary judgment are 
c2nied. 


2 Defendants apparently responded to the mitigation decision by filing a “criminal complaint and affidavit of 
information” in district court. 


480-507 0 - 85 - 2 
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(Slip Op. 85-82) 


THE AVIATION GroupP, INC., PLAINTIFF v. UNITED STATEs, 
DEFENDANT 


Court No. 82-2-00248 
Opinion and Order 


[Plaintiff's motion for summary judgment denied and defendant’s cross-motion for 
summary judgment denied.] 

(Decided August 7, 1985) 

Haythe and Curley (Samuel T. Wyrich IID for plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney:in 
Charge, International Trade Field Office, and Susan Handler-Menahem, United 
States Department of Justice, Civil Division, for defendant. 

Restani, Judge: This matter is before the court on plaintiff's 
Rule 56: motion for summary judgment and defendant’s Rule 56 
cross-motion for summary judgment. This case involves the tariff 
classification of an airplane which was manufactured in the United 
States, exported to Canada and returned to the United States. Ju- 
risdiction is based on 28 U.S.C. § 1581(a) (1982). 


I 


In 1969 the Grumman Gulfstream I airplane at issue, which was 
manufactured in the United States and structured as an eleven 
seat noncommercial passenger plane, was sold to a Canadian buyer 
for $U.S. 825,000. In 1972 the airplane was resold in Canada for $C 
745,000 and leased by the second buyer to the Canadian govern- 
ment to be used as .a noncommercial passenger plane to transport 
dignitaries throughout the Northwest Territories. For this purpose, 
in 1973 the lessee installed an eleven to nineteen seat convertible 
seating configuraton in place of the original eleven seat. configura- 
tion at a cost of $C 35,330. The alteration was made to accommo- 
date the recurring need to transport larger groups of government 
personnel throughout the Arctic. The parties agree that the con- 
vertible seating configuration was of no use to plaintiff. 

In addition to changes in the seating, the lessee equipped the air- 
plane with a specialized avionics system designed for navigation 
and communication in the Arctic.! This specialized avionics system 
was necessary due to the long distances between ground stations in 
the Northwest Territories. The parties agree that this specialized 
avionics system was not necessary for flight in southern Canada or 
in the continental United States. In 1977, the airplane was sold to 
a third Canadian buyer for $C 800,000. 

In 1979 plaintiff, an American corporation, purchased the air- 
plane for $U.S. 800,000 primarily for use in the United States cargo 


1 The cost of the specialized avionics is not made clear in either plaintiff's or defendant's brief. 
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market. Plaintiff purchased the airplane because plaintiff holds a 
certificate to install specialized cargo doors on this type of airplane 
alone. When the airplane re-entered the United States, it was still 
equipped with the convertible seating configuration and the spe- 
cialized avionics system. Plaintiff, however, intended to remove 
both the convertible seating configuration and the specialized avi- 
onics system and to install a cargo door. 

Customs classified the airplane under item 694.4020, Tariff 
Schedules of the United States (TSUS) (1978), “aircraft and space- 
craft, and parts thereof, airplanes, nonmilitary, used or rebuilt.” 
Under this classification, Customs assessed a 5% ad valorem duty 
of $40,000. Plaintiff protests the classification and contends that 
the airplane is properly classifiable under item 800.00, TSUS 
(1978), product(s) of the United States when returned after having 
been exported, without having been advanced in value or improved 
in condition by any process of manufacture or other means while 
abroad.” Under the proposed classification, the airplane would re- 
enter the United States duty free. This court, therefore, must 
decide whether plaintiff's airplane was “advanced in value or im- 
proved in condition” as a result of the installation of the converti- 
ble seating configuration and the specialized avionics system. 


il 


“The question of whether merchandise is advanced in value or 
improved in condition by a manufacturing process is one of fact.” 
Air Carrier Supply Corp. v. United States, 44 CCPA 116, 119, C.A.D. 
647 (1957), citing United States v. Anderson & Co., 2 Ct. Cust. App. 
350, T.D. 32,080 (1911). The burden is on the importer to show, as a 
matter of fact, that the value of the returned merchandise is no 
greater and its condition no better than when exported from the 
United States. Air Carrier Supply Corp., 44 CCPA at 119; Amity 
Fabrics, Inc. v. United States, 43 Cust. Ct. 64, 67, C.D. 2104 (1959); 
United States v. Bird, 11 Ct. Cust. App. 229, 232, T.D. 38,991 (1922). 

Both plaintiff and defendant contend that this case should be re- 
solved on motion for summary judgment because there is no genu- 
ine issue of material fact remaining. Defendant contends that 
while the airplane was in Canada, it was “advanced in value or im- 
proved in condition,’ while plaintiff contends that it was not. 
Plaintiff and defendant reach opposite conclusions because each 
proposes a different test to determine whether or not the airplane 
was “advanced in value or improved in condition.” 

Plaintiff asserts that the appropriate test is subjective and re- 
quires examination of the airplane at the time of importation to de- 
termine whether or not the “merchandise advanced one step 
nearer its intended final form by manufacturing processes abroad.” 
Air Carrier Supply Corp., 44 CCPA at 121. Plaintiff also contends 
that an item’s “intended final form” is determined by the future 
intended use of the item by the importer. Plaintiff relies on South- 
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ern Air Transport, Inc. v. United States, 84 Cust..Ct. 7, C.D. 4836 
(1980) for this proposition. The court rejects a purely subjective test 
for this type of item. Not only does precedent fail to support this 
view as will be discussed, but such a test could lead to manipula- 
tion of the classification process. 

Rather than a subjective test, defendant argues that the appro- 
priate test is whether or not any changes were made while the 
item or merchandise was abroad. Defendant argues that if any “im- 
provement” was made while the item was abroad, whether or not 
it has an economic value related to use in the United States, the 
change itself would prevent classification under item 800.00, TSUS. 
As support, defendant asserts that the addition of the words ‘while 
abroad” in item 800.00, TSUS, was purposeful and these words 
show that a value test related to use in the United States was not 
intended. 

The words “while abroad,” however, were added when the re- 
vised Tariff Schedules were adopted in 1962. Item 800.00 TSUS 
(1963). The predecessor section, paragraph 1615(a) of the Tariff Act 
of 1930, was rewritten and codified as item 800.00 in Schedule 8, 
Part 1, Subpart A, along with some other related duty free provi- 
sions. In explaining this subpart, the Tariff Commission stated, 
“the general conditions governing free entry have been made uni- 
form and an effort has been made to improve the language without 
significant changes of substance.” Tariff Classification Study, Ex- 
planatory and Background Materials, Schedule 8, at 12 (November 
15, 1960) (emphasis added). As the purpose of the 1962 revision was 
to make the free entry provisions uniform and not to change the 
manner in which the provisions were applied, the court does not 
agree that the words “while abroad’ hold the significance claimed 
by defendant. 

Defendant also argues that item 800.00, TSUS, was specifically 
intended, inter alia, to foster the use of American labor and thus to 
discourage the performance of any work on American goods while 
abroad. The language that defendant cites in support of this argu- 
ment consists of a dissenting judge’s explanation of an 1890 word 
change as supported by the 1934 Tariff Commission’s discussion of 
the implications of the 1888 elections.” This support is too remote 
to be persuasive. Defendant has cited no legislative history of the 
1890 act which indicates the purpose of the words “other means.” 
Instead, what is clear from the legislative history of the initial ap- 
pearance of the provision in 1790 excluding re-entered American 
goods from duties is that Congress did not intend to raise revenue 
by taxing such goods.* Cf. United States Tariff Commission, The 


2 Defendant quotes, “the legislative history of the words ‘other means’ makes it clear that protection of domes- 
tic industry and labor was intended * * *.” United States v. John V. Carr & Son, Inc., 61 CCPA 52, 54, 496 F.2d 
1225, 1227 (1974) (Miller, J., dissenting). 

3 A provision excluding re-entered American goods from duties first appeared in the Tariff Act of August 4, 
1790 which was “(a)n act making provision for the (payment of the) debt of the United States.” Tariff Act of 

Continued 
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Tariff and Its History, U.S. Government Printing Office, 1934 at 71. 
(In 1819 protection ceased to be an incidental objective of tariff leg- 
islation and instead became a direct objective.) Furthermore, de- 
fendant concedes that any improvement made while abroad and re- 
moved before re-entry would not cause the item to be dutiable. Re- 
moval before re-entry, however, would involve foreign labor and 
would not benefit American labor. If the addition of the words 
“other means” or “while abroad” to item 800.00, TSUS, were in- 
tended to protect American labor, it would be inappropriate to in- 
terpret the statute in a manner which would encourage use of for- 
eign labor and thus be disadvantageous to American labor. For the 
above reasons the court does not agree that the determination of 
whether an item has been “advanced in value or improved in con- 
dition” should be based on either a subjective test as plaintiff urges 
or a broad improvement made “while abroad” test as defendant 
urges. 


Ill 


There is little legislative history to assist the court in determin- 
ing what is meant by “advanced in value or improved in condi- 
tion.” The 1950 Summaries of Tariff Information provide only a 
minimal and general explanation of the provision. The Tariff Clas- 
sification Study of 1960 provides detailed explanations of most of 
the schedules, but not of Schedule 8. During the past three decades, 
however, three similar situations involving airplane classifications 
under item 800.00, TSUS, or its predecessors, have been adjudicat- 
ed. 

In Air Carrier Supply, two cargo airplanes were sold for approxi- 
mately $U.S. 60,000 each and exported to Brazil. While in Brazil 
the airplanes were converted to passenger use and placed into pas- 
senger service. Two years later the airplanes were sold for approxi- 
mately $U.S. 90,000 each and returned to the United States where 
they required further modifications to meet the Civil Aeronautics 
Administration requirements for passenger-carrying operations. 
The court held that the airplanes, upon return, were “advanced in 
value or improved in condition” because they were like “merchan- 
dise [that had] advanced one step nearer its intended final form by 
manufacturing processes abroad.” Air Carrier Supply, 44 CCPA at 
121. 


August 4, 1790, ch. 34 (obsolete). In Section 23 of that act, Congress stated with regard to “articles of the growth 
or manufacture of the United States, exported to foreign countries, and brought back to the United States, * * * 
it was not the intention of Congress that they should be so subject to duty.” 

* Defendant argues that Air Carrier Supply is not applicable because the case was decided in 1957. At that 
time the statute read “(a)rticles the growth, product, or manufacture of the United States, when returned after 
having been exported, without having been advanced in value or improved in condition by any process of manu- 
facture or other means.” Tariff Act of 1930, Title II, Par. 1615(a) (interim history omitted, repealed 1962). When 
the revised Tariff Schedules were adopted in 1962, that paragraph was rewritten and codified under the current 
item 800.00, TSUS. In light of the Tariff Commission comment that no significant changes of substance were 
intended, the court does not agree with defendant’s argument that Air Carrier Supply is no longer applicable. 
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In making this determination, the Air Carrier Supply court con- 
sidered the $U.S. 20,260 in expenses incurred per airplane in 
making the conversions abroad and the increased selling price. 
Further, the court noted that the changes improved the airplanes 
for use abroad and that the major changes that were made while 
the airplanes were abroad were acceptable in the United States. Fi- 
nally, the court made an analogy to manufactured goods and con- 
sidered the changes an advancement along the manufacturing 
process. 

In Bogue Electric Manufacturing Co. v. United States, 46 Cust. 
Ct. 59, C.D. 2233 (1961), a cargo airplane was sold for $U.S. 96,704 
and exported to Australia. Four years later the airplane was con- 
verted to passenger use. The airplane was sold six years later for 
$U.S. 50,000 and returned to the United States as a passenger air- 
plane. The Bogue court noted the record was silent as to the condi- 
tion of the airplane at importation and further noted the airplane 
was improved for use here. The Bogue court held that the record 
was insufficient to rebut Customs’ decision excluding the airplane 
from classification pursuant to paragraph 1615(a), the predecessor 
to item 800.00, TSUS. Bogue, 46 Cust. Ct. at 63. 

In Southern Air Transport, a DC-6B airplane, which was export- 
ed to Taiwan at a value of $U.S. 1,600,000, purchased for $US. 
134,500 and returned, 15 years later by a United States firm, was 
not classified under item 800.00, TSUS. Southern Air Transport, 84 
Cust. Ct. at 8. Prior to returning to the United States, $U.S. 44,611 
of passenger use to cargo use modifications were made. The South- 
ern Air Transport court held that the plaintiff failed to plead and 
prove compliance with or a waiver of the applicable Customs Regu- 
lations for duty-exempt entries. Southern Air Transport, 84 Cust. 
Ct. at 9-10. In dicta, the court went on to say that the modifica- 
tions resulted in a change of condition of the airplane. The court 
also indicated that the modifications increased the value because 
they equipped the airplane to perform a more useful service in the 
United States. Southern Air Transport, 84 Cust. Ct. at 10-11. 

In all three of these cases the court noted that the modifications 
improved the airplanes for their return use in the United States. 
In Air Carrier and in Bogue the modifications involved changing 
the use of the airplane from cargo to passenger use while the air- 
planes were abroad. In Southern Air Transport the court noted that 
the objective of the modification was towards intended use in the 
United States but further noted that the modification also in- 
creased the residual value of the airplane. In none of the cases did 
the court, however, make a subjective determination based on the 
intended use by the United States importer. On the other hand, the 
court did not apply a broad improvement made “while abroad” 
test. These cases support the conclusion that the determination of 
whether or not an item has been “advanced in value or improved 
in condition” depends on the residual value of the item to a reason- 
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able United States importer at the time of importation. “The words 
‘improved in condition’ must be taken in a commercial sense and 
the actual nature of the commercial entity must be considered.” 
Amity Fabrics, 43 Cust. Ct. at 67, citing Wm. C. Cullen v. United 
States, T.D. 24012, 5 Treas. Dec. 749 (1902). “Under a predecessor of 
[this section], it was held that American articles which have been 
exported may be imported free of duty when changed in condition, 
provided they have not been advanced in value or improved in con- 
dition.” United States v. Tower & Sons, 9 Ct. Cust. App. 135, 136- 
137, T.D. 37,981 (1919). Thus, the economic value of the change is 
the key to classification here.5 

In this case, the modifications made abroad did not change the 
use of the airplane. Both before and after the convertible seating 
configuration and specialized avionics were installed, the airplane 
was intended for noncommercial passenger use. Both parties agree 
that the specialized avionics were of no value to plaintiff and not 
necessary for flight in the continental United States or southern 
Canada. Plaintiff argues that the convertible seating configuration 
is of no value to plaintiff importer and offers as support an affida- 
vit of Daryl Brown, a previous owner. Brown’s statements regard- 
ing the changed seating configuration are in terms of his personal 
feelings, not in terms of the market place and not in terms of an 
objective buyer. Defendant argues that the expenditure of money 
on changing the seating configuration while the airplane was 
abroad constitutes an advancement in value for use while abroad. 
Further, defendant argues that the option of being able to carry 
more people with the convertible seating configuration was an im- 
provement in condition to the owner at the time of the change. 
Neither party addresses whether the specialized avionics or the 
convertible seating configuration were of value upon re-entry into 
the United States to someone other than the importer or the owner 
at the time the modifications were made. 

Thus, the court finds that a genuine issue of material fact re- 
mains as to whether or not the modifications increased the residual 
value of the airplane as determined at the time of re-entry into the 
United States so that the airplane may be said to have been “ad- 
vanced in value or improved in condition.” Because this genuine 
issue of material fact remains, summary judgment is not appropri- 
ate. Accordingly, all pending motions are denied and plaintiff is di- 
rected to request a trial date within the next 60 days for a trial to 
commence within the next 120 days. 


5 Defendant argues that the court’s ruling renders the phrase, “improved in condition,” redundant. That 
phrase, however, may have meaning separate from the phrase “advanced in value” in the case of partially man- 
ufactured goods. In the case of the fully assembled airplane involved here, “improved in condition” and “ad- 
vanced in value” have no discernably different meaning for tariff purposes. 
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(Slip Op. 85-83) 


Untrep STATES, PLAINTIFF v. Priorrry Propucts, Inc., WALTER L. 
Huss AND Rosauige E. Huss, DEFENDANTS 


Court No. 84-9-01311 


Opinion and Order 


[Plaintiff's motion to strike defendants’ demand for a jury trial granted and de- 
fendants’ Rule 3%b) motion granted.] 


(Decided August 7, 1985) 

Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch, and Platte B. Moring III, Civil Division, United 
States Department of Justice, for plaintiff. 

Ronald Brent Boutwell for defendants. 


Restani, Judge: This matter is before the court on plaintiffs 
Rule 12(f) motion to strike defendants’ Rule 38 demand for a jury 
trial and defendant’s Rule 39 motion for jury trial. Jurisdiction is 
based on 28 U.S.C. § 1582(1). 


I. BACKGROUND 


On September 21, 1984, the United States filed suit against Prior- 
ity Products, Inc., Walter L. Huss, Rosalie E. Huss, and the mer- 
chandise in question. The United States is seeking to recover penal- 
ties stemming from the alleged fraudulent or negligent importation 
of bark tea into Portland, Oregon, after the tea was refused entry 
in San Francisco, California. On October 15, 1984, Walter L. Huss 
and Rosalie E. Huss answered pro se and mailed their “Answer and 
Claim of Property” to plaintiffs attorney.! The defendants’ answer 
was signed by Walter L. Huss and Rosalie E. Huss “(f)or Priority 
Products and themselves.” 

On February 26, 1985, plaintiff filed its “First Amended Com- 
plaint.” This amended complaint was virtually identical to the 
original complaint except that the in rem charges were omitted. 
The amended answer was filed on April 30, 1985.2 The amended 
answer, which was signed by defendants’ counsel, alleges legal de- 
fenses not spelled out in the pro se answer, specifically estoppel and 
lack of due process. A claim for attorney’s fees was also added. 

On May 1, 1985, the defendants filed a Rule 38 demand for a jury 
trial, which plaintiff seeks to strike as untimely. On July 30, 1985 
defendants filed Rule 39 (b) and (c) motions for a jury trial. 


1 The defendants’ answer was not filed with the Court of International Trade. As the answer was pro se and 
plaintiff received a copy of the answer, the court will treat the pro se answer as filed. Court of International 
Trades Rules 1 and Ke). 

2 The amended answer was filed out of time. Plaintiff's counsel, however, consented to late filing on April 24, 
1985. The court accepted the answer without the filing of a formal motion for extension of time. 
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II. Rute 38 Demanp 
Court of International Trade Rule 38(b) provides: 


any party may demand a trial by jury of any issue triable of 
right by a jury by serving upon the other parties a demand 
therefor in writing at any time after the commencement of the 
action and not later than 10 days after the service of the last 
pleading directed to such issue. 


The failure of a party to serve a timely demand constitutes a 
waiver of trial by jury. Court. of International Trade Rule 38(d). 
Waiver by failure to make a timely demand is complete even 
though it was inadvertent and unintended and regardless of the ex- 
planation or excuse. See Bush v. Allstate Insurance Co., 425 F.2d 
393, 396 (5th Cir.), cert. denied, 400 U.S. 833, reh’g denied, 400 US. 
985 (1970); Walton v. Eaton Corp., 563 F.2d 66, 71 (3d Cir. 1977); 
Cardio-Medical Associates, Lid. v. Crozer-Chester Medical Center, 95 
F.R.D. 194, 196 (E.D. Pa. 1982). 

Defendants argue that both the individual and corporate defend- 
ants have a right to a jury trial because the jury demand was made 
within ten days of the last pleading as to the issues in the case. 
They claim that the last pleading was their amended answer. 
Plaintiff, however, argues that the demand was not timely because 
the amended pleading raised no new issues. Thus, plaintiff asserts 
that defendants waived their right to demand a jury trial by not 
making the demand within ten days of their pro se answer. 

Demand for a jury trial may be made within ten days after serv- 
ice of an amended answer, however, demand is proper only as to 
new issues addressed by the amended pleading. The amendment of 
a pleading does not revive a right, previously waived, to demand 
jury trial of issues already framed by the original pleadings. See 
Walton v. Eaton Corp., 563 F.2d at 71; Hostrop v. Board of Junior 
College District No. 515, 523 F.2d 569, 581 (7th Cir. 1975), cert. 
denied, 425 U.S. 963 (1976); Western Geophysical Co. of America v. 
Bolt Associates, Inc., 440 F.2d 765, 769 (2d Cir. 1971); Roth v. Hyer, 
142 F.2d 227, 228 (5th Cir. 1944); Cardio-Medical Associates, Ltd., 95 
F.R.D. at 196. Defendants argue that the affirmative defenses and 
the request for attorneys fees in their amended answer constitute 
new and additional matters entitling them to a jury trial as to 
those new issues. The issue before the court is whether or not the 
amended answer raises any new issues subject to trial by jury 
which were not fairly raised in the original pleadings. 

With regard to amended complaints, the term “new issues” 
means “new issues of fact” and not “new theories of recovery.” Fre- 
dieu v. Rowan Companies, Inc., 738 F. 2d 651, 653 (5th Cir. 1984); 
Guajardo v. W.J. Estelle, 580 F.2d 748, 753 (5th Cir. 1978); see 
Trixler Brokerage Co. v. Ralston Purina Co., 505 F.2d 1045, 1050 
(9th Cir. 1974). An analogy can be made to amended answers; the 
term new issues means new issues of fact and not merely new legal 
theories of affirmative defenses. Here, no new issues of fact are 
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raised. Defendants’ amended answer spells out new legal theories 
supporting affirmative defenses and a claim of lack of jurisdiction, 
but the issues of fact underlying all of the defenses were set forth 
in the original pleadings.* Thus, defendants waived their original 
right to demand a jury trial by not making a demand within ten 
days of their pro se answer. Because the amended complaint and 
answer raised no new issues, no new right to a jury trial was cre- 
ated. 

Defendants argue that all defendants have a right to serve a 
demand for a jury trial until ten days after all parties have an- 
swered. Specifically, they assert that the corporate defendant did 
not answer by means of the pro se answer, because a corporation 
may be represented in court only by an attorney admitted to prac- 
tice before the court. Thus, defendants assert that the pro se 
answer was not an appearance by the corporate defendant and that 
the corporate defendant’s first answer was its answer to the 
amended complaint. Jury demand was made within ten days of 
that answer. 

The proposition that a corporation may be represented in court 
only through an attorney at law is widely supported. Beddy G. 
Cury, Curly Top, Inc. v. United States, 85 Cust. Ct. 120, 121, C.R.D. 
80-12 (1980); S. Stern, Henry & Co. v. United States, 48 Cust. Ct. 430, 
431, Abs. No 66178 (1962), aff'd, 51 CCPA 15, C.A.D. 830 (1963); 
Osborn v. Bank of United States, 22 U.S. (9 Wheat.) 738, 829-30 
(1824); In re Victor Publishers, Inc., 545 F.2d 285, 286 (1st Cir. 1976). 
These cases, however, are distinguishable from the case at hand. In 
all of the above cited cases the effect of the stated rule was detri- 
mental to the corporation. In this case defendants seek to benefit 
from their failure to retain counsel. “(A) corporation will not be 
permitted to subsequently avoid an adverse decision because it ap- 
peared improperly by an agent and not an attorney-at-law.” Jar- 
dine Estates, Inc. v. Koppel, 24 N.J. 536, 589, 183 A.2d 1, 4 (1957); 
Division of Alcoholic Beverage Control v. Bruce Zane, Inc. 99 N.J. 
Super 196, 199, 239 A.2d, 28, 31 (1968); American Sand and Gravel, 
Inc. v. Clark and Fray Construction Co., 2 Conn. Cir. 284 285, 198 
A.2d 68, 69 (1963); Cohn v. Warschauer Sick Support Society Bnei 
Israel, 19 N.Y.S. 2d 742, 743 (1940), appeal denied, 20 N.Y.S. 2d 669 
(1940); cf. Schifrin v. Chenille Manufacturing Co., 117 F.2d 92, 94- 
95 (2d Cir. 1941). 

In addition, when a corporation is the “alter ego” of an individ- 
ual or is closely held, there is a narrow exception to the almost ab- 
solute rule requiring attorney representation of a corporation in 
litigation. Occasionally, the courts have held that a corporation 
may appear through an agent other than an attorney where the 
agent is a party to the action along with the corporation. Annot., 
19 A.L.R. 3d 1085 (1968). See In re Holliday’s Tax Services, Inc., 417 


* The request for attorney fees also involves the same issues of fact raised in the original complaint. 
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F. Supp. 182,.183-84 (E.D.N-Y 1976); J.C. Engleman, Inc. v. Briscoe, 
172 Ark. 1088, 1091, 291 S.W. 795, 798 (1927). This case falls within 
this narrow exception. This closely held corporation will be held to 
the pro se answer filed by its agents, who also were parties to the 
action. Thus, the court finds no ground for avoidance of the waiver 
of the right to a jury trial. 


Iil.. Rute 39: Morion 


Following the oral granting of plaintiff's motion to strike the 
jury demand, the defendants made a Rule 39(b) motion for jury 
trial. Notwithstanding the failure of a party to demand a jury in 
an action in which such a demand might have been made of right, 
the court in its discretion upon motion may order a trial by a jury 
of any or all issues. Court of International Trade Rule 39(b). 

When considering Rule 39(b) motions the court should consider: 
(1) whether the case involves issues which are best tried to a jury; 
(2) whether granting the motion would result in a disruption of the 
court’s schedule or that of the adverse party; (3) the degree of prej- 
udice to the adverse party; (4) the length of delay in having re- 
quested a jury trial; and (5) the reason for the movant’s tardiness 
in requesting.a jury trial..Parrott v. Wilson, .707. F.2d 1262, 1267 
(11th Cir. 1983), cert. denied, 104 S. Ct. 344 (1983), cf Merritt v. 
Faulkner, 697 F.2d 761, 767 (7th Cir. 1983) Contra Noonan v. 
Cunard Steamship Co., 375 F.2d 69, 70-71 (2d Cir. 1967); criticized 
in Cascone v. Ortho Pharmaceutical Corp., 94 F.R.D. 333, 336-339 
(S.D.N.Y. 1982), aff'd, 702 F.2d 389 (1983). 

First, defendants’ motion has caused no, disruption to either the 
court’s or the plaintiff's. schedule. The right to a jury trial was an 
open issue in this action long before the trial,date was set..The 
court and all parties were aware of the potential nature of the 
trial. Second, the prejudice to the plaintiff in terms of trial and wit- 
ness preparation is minimal for the same reasons. Third, the 
length of delay in requesting a jury trial is also insignificant in the 
context of this case. The Rule 38. demand was made within one day 
of the amended answer. Although this was five months late, it was 
almost four months in advance ‘of trial. On the other hand, the 
Rule 39(b) motion was made thirteen days before trial. It is true 
that defendants might have made that motion earlier, but plain- 
tiffs counsel did suggest that the Rule 39 motion be taken up sepa- 
rately from the Rule 38 motion. Defendants promptly filed their 
Rule 39 motion. after the motion to strike the Rule 38 request was 
granted orally. In addition, the reason for the initial tardy jury 
demand was undoubtedly due to the pro se nature of the first 
answer. Pro se litigants should be permitted some latitude. See 
Tyler v. Donovan, 3 CIT 62, 66, 535 F. Supp. 691, 694 (1982). 


* Defendants’ Rule 3%c) motion for an advisory jury is moot due to the granting of the Rule 3%b) request. 
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In this case, however, the single most important factor to be con- 
sidered in connection with the motion for jury trial is whether the 
issues to be tried are suitable for trial by jury. As the court under- 
stands the issues for trial as described by the parties, the subjective 
intent and knowledge of the defendants when importing the subject 
tea is the primary issue for trial. These are appropriate matters for 
jury decision-making. If, however, the issues as presented at the 
pretrial conference appear unsuitable for jury deliberation, the 
court will reconsider its decision on the Rule 39(b) motion. 


IV. CoNCLUSION 


Accordingly, plaintiff's motion to strike defendants’ demand for a 
jury trial is granted because defendants failed to make a timely 
jury demand and defendants’ Rule 39(b) motion for jury trial is 
granted, subject to the delineation of the issues at the pre-trial con- 
ference. 


(Slip Op. 85-84) 


AMERICAN GRAPE GROWERS ALLIANCE FOR Fair TRADE, ET AL., 
PLAINTIFF, v. UNITED STATES, ET AL., DEFENDANT: 


Court No. 84-04-00575 
Before Watson, Judge. 


Opinion and Order 


The Court reverses and remands determinations by the Interna- 
tional Trade Commission that there was no reasonable indication 
of material injury or threat of material injury from imports of ordi- 
nary table wine from France and Italy. The Court holds that it was 
erroneous for the ITC to fail to consider imports from France and 
Italy in a cumulated manner. The Court also holds that the ITC 
applied too stringent a standard to determine whether or not there 
was a reasonable indication of injury or threat of injury. 


(Decided August 8, 1985) 


Heron, Burchette, Ruckert and Rothwell (Thomas A. Rothwell, Jr. and James M. 
Lyons) for plaintiffs. 

Michael P. Mabile, Assistant General Counsel and Wayne Herrington for defend- 
ant U.S. International Trade Commission. 

Plaia and Schaumberg (Herbert C. Shelley, Tom M. Schaumberg, Joel D. Kaufman 
= George W. Thompson) for defendant intervenor Joseph E. Seagram and Sons, 

Cc. 

Covington and Burling aon M. Applebaum, O. Thomas Johnson, Jr. and David 
R. Grace) and Wiggin and Dana (Shaun S. Sullivan and Mark R. Kravitz) for de- 
fendant intervenor, Banfi Products Corp 

Barnes, Richardson and Colburn (James H. Lundquist, Gunter von Conrad and 
Matthew J. Clark) for defendants-intervenors Moet-Hennessy U.S. Corp., Schieffelin 
and Co., and IL. Ruffino 
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Schreiber and MacKnight (William B. Schreiber and Louis Armand Dejoie) for de- 
fendant-intervenor Wellington Importers, Ltd. 

Law Offices of Max N. Berry (Max N. Berry and Marsha A. Echols) for amicus 
curiae French Federation of Wein and Spirits Exporters. 


Watson, Judge: This action challenges determinations made by 
the International Trade Commission (ITC) at the first stage of its 
involvement in countervailing duty and antidumping duty 
investigations of table wine from France and Italy.! The ITC found, 
under the authority of sections 703(a) and 733(a) of the Tariff Act 
of 1930 (19 U.S.C. §1671b(a) and §1673b(a))? that there was no “rea- 
sonable indication” that the imports of table wine, allegedly subsi- 
dized and sold here at less than fair value, were the source of mate- 
rial injury or threat of material injury to an industry in the United 
States. That finding terminated the investigations. 

The matter is before the Court on cross-motions for summary 
judgment under Rule 56, which, for all practical purposes, are the 
same as motions for judicial review on the administrative record 
under Rule 56.1. There are not factual issues which are material to 
the making of this decision and the action can be entirely decided 
on questions of law. The Court finds no need for oral argument. 

In this proceeding the Court previously decided that domestic 
grape growers did not have standing to challenge the determina- 
tions and dismissed various plaintiffs from the action.* 

Two basic issues remain. The first issue is whether or not the 
ITC should have combined or “cumulated” the imports of table 
wine from France and Italy, instead of examining them separately. 
The second issue is whether or not the ITC applied an erroneous 
legal standard in determining that there was no “reasonable indi- 
cation” of injury or threat of injury. 

On both of these issues the Court concludes that the ITC actions 
were not in accordance with the law. 

The cumulation issue has a logical priority in the sense that the 
determination of the corpus of imports subject to investigation 
ought to come before consideration of whether there is a reasona- 
ble indication that a domestic industry is being injured or threat- 
ened with injury by that corpus. For this reason, the Court turns 


1 Investigations Nos. 701-TA-210 and 211 (Preliminary) and 731-TA-167 and 168 (Preliminary), USITC Public. 
1502, 49 Fed. Reg. 10587 (1984). 
2 §1671b. Preliminary determinations. 
(a) Determinaton by Commission of reasonable indication of injury. Except in the case of a petition dismissed by 
the administering authority under section 702(cX3) [19 U.S.C. § 1671a(cX3)], the Commission, within 45 days after 
the date on which a petition is filed under section 702(b) [19 U.S.C. § 1671a(b)] or on which it receives notice 
from the administering authority of an investigation commenced under section 702(a) [19 U.S.C. § 1671a(a)], shall 
make a determination, based upon the best information available to it at the time of the determination, of 
whether there is a reasonable indication that— 
(1) an industry in the United States— 
(A) is materially injured, or 
(B) is threatened with material injury, or 
(2) the establishment of an industry in the United States is materially retarded, by reason of imports of 
io mechandise which is the subject of the investigation by the administering authority. If that determina- 
tion is ative, the investigation shall be terminated. 
id USC. § 167 Sha) i is an exact parallel provision for antidumping duty investigations.] 
3 American Grape Growers, et al. v. United States, 9 CIT —, (Slip Op. 85-28, March 11, 1985). 
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first to the ITC’s decision not to cumulate the table wines from 
Italy and France. 

That decision was based on a conclusion that the imports from 
Italy and France did not exhibit a collective “hammering” effect on 
domestic wine prices. This in turn was based on a finding that the 
French imports were concentrated in the traditional white wine 
category while most of the Italian wines were of an effervescent 
type. In addition, it was considered significant that the imports 
were generally marketed by separate groups of importers. 

The ITC contrasted the wine investigations with a previous steel 
investigation in which the imports were found to be comparable 
and competing in the same markets and exhibiting a “hammering” 
effect. In that investigation the factors considered relevant includ- 
ed “the fungibility of the subject imports, marketing practices of 
each country, market shares, pricing practices, inventory practices, 
and the presence or absence of coordinated action.” 

In the first place, the decision not to cumulate was erroneous be- 
cause it depended on a depth of analysis and specificity of informa- 
tion which is unreasonable to expect, and unlawful to demand, in 
the preliminary phase of the investigation. This relates generally 
to the second issue and to the Court’s opinion that the ITC has in- 
flated the preliminary determination into an investigative evalua- 
tion of conflicting or incomplete material far beyond the intention 
of the law. 

In the second place, even if we were to ignore the involvement in 
ambiguous factors and the level of complex judgment which the de- 
cision to cumulate purportedly requires, the decision must still be 
consistent with the basic decision as to what is the product subject 
to investigation and it cannot create a more stringent standard. 

It was error for the ITC to make the standard of competition 
needed to justify cumulation of the imports subject to investigation 
more rigorous than the standard used for matching the domestic 
product with the imported product. It was error to use one stand- 
ard to define the borders of the investigation and another, more 
stringent standard, to justify combined analysis of the effect of arti- 
cles already within those borders. The definition of “like product” 
is a key to the lawful enforcement of this law. It is defined as a 
product like the article subject to investigation. 19 U.S.C. 
§ 1677(10). From that definition flows the identification of the do- 
mestic industry as producers of a “like product.” 19 U.S.C. 
§ 1677(4). 

In making the basic determination that the domestic “like prod- 
uct” was all ordinary table wine, the ITC specifically rejected an 
argument that the “effervescent” Italian wines had no domestic 
counterpart and should be excluded. This rejection was based on a 
conclusion that some domestic products were substantially similar 
and were beginning to compete for the same market. 
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It is contradictory for the ITC, in the very same stage of the de- 
termination, to suddenly develop a distinction based on a putative 
difference between effervescent table wine and traditional white 
table wine. The coherence of an investigation depends on a uniform 
definition of the like product and this definition should not be tam- 
pered with unless it is modified due to indisputable preliminary 
facts, or fully developed final investigative facts. If imported arti- 
cles match the definition of the “like product” they should be con- 
sidered together and further distinctions based on national origin 
or variations in character are artificial and irrelevant. 

The ITC made an unassailable determination of what is the “like 
product.” This basic determination used the product subject to in- 
vestigation to define the industry on whom the effect of that prod- 
uct must be measured. By necessity the definition reflects back to 
match the imported product subject to investigation. That product 
is non-premium or “ordinary” table wine, valued at less than $8.00 
a gallon, f.o.b. winery. 

If the law has any flexibility on this point it moves entirely in 
the opposite direction. In the absence of a domestic “like product” 
it covers a domestic product which is “most similar in characteris- 
tics and uses” with the article subject to investigation. 19 U.S.C. 
§ 1677(10). 

The law also provides for the possibility that data for the domes- 
tic “like product” may be embedded in the industry production in 
such a way that separate data cannot be extracted. In that case the 
law allows the use of the data for the production of the narrowest 
range of products which include the like product. See 19 U.S.C. 
§ 1677(4)(D). Why would such a law, tolerant of inexactitude in the 
determination of domestic product lines, display excessive concern 
for the niceties of competition between imports. It is inconceivable 
that the law would demand that imports be more competitive with 
each other than with the products whose producers they are al- 
leged to be injuring. This is particularly true when the ITC has al- 
ready found that no clear dividing lines can be drawn in making 
distinctions regarding characteristics and uses between imported 
varieties of ordinary wine. 

The Court emphasizes that it is impossible to believe that Con- 
gress wanted varieties of the article subject to investigation to com- 
pete with each other to a greater degree than they competed with 
the like product of the domestic industry. The primary concern of 
the law is with the effect on domestic industry. If imports fall 
within the scope of the standards used to express that fundamental 
purpose the only escape for them is if they do not compete with 
each other at all. And that circumstance will probably signal some 
needed adjustment to the definition of like product or will repre- 
sent the final investigative facts of an unusual commercial situa- 
tion. 
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The Court has previously set out its understanding of the necessi- 
ty of cumulation in Republic Steel Corp. et al. v. United States, 8 
CIT—, 591 F. Supp. 640, motion for rehearing denied 8 CIT—, (Slip 
Op. 85-27, March 11, 1985). The reasoning and language of that 
opinion is fully adopted and incorporated here. The Court remains 
of the opinion that the purpose of the law, and the harmonious re- 
lationship of its various provisions and procedures, require cumu- 
lated consideration of all imports whose effect may be experienced 
by a domestic industry during the same period of time. This is a 
fundamental necessity to the meaningful enforcement of the law. 

The Court is led to discuss the cumulation provision of the Trade 
and Tariff Act of 1984, even though it did not control these investi- 
gations, because the ITC argues that its determination is consistent 
with that new law. It would be a great irony if the new law, passed 
to “ensure that the injury test adequately addresses simultaneous 
unfair imports from different countries’ (H. Rep. 98-725, 98th 
Cong. 2d Sess. 37 (1984), is read as requiring a higher degree of 
competition between simultaneous imports than between those im- 
ports and the domestic like product. That would amount to the in- 
troduction of an impediment to cumulation and would be exactly 
opposite to the expressed intention of the law. 

It follows that when the Trade and Tariff Act of 1984 speaks of 
imported products competing with each other and with products of 
a domestic industry it is not elaborating a more involved method of 
cumulation. It is simply stating the common sense standard of com- 
petition and allowing a way out for the exceptional situation in 
which imported products may be in competition with a domestic 
product but for some special reason are completely uncompetitive 
with each other. There should almost be the simplicity of a mathe- 
matical equation: Articles which compete with a like product must 
compete with each other. 

Cumulation should not be avoided by the sort of superficial prod- 
uct distinctions that are made in advertisements. It is always possi- 
ble to develop rational distinctions between products in terms 
which ultimately relate to questions of consumer taste. But if such 
distinctions are treated as creating noncompeting separate prod- 
ucts, the legitimate corpus of articles subject to investigation will 
be fragmented and the purpose of the law will be frustrated. 

Cumulation is a necessary and unavoidable consequence of the 
proper enforcement of the laws governing the determination of 
injury. 

In this context, in a preliminary determination, it is error to con- 
dition cumulation on anything more than the possibility that im- 
ports from a given source will participate in a combined injurious 
effect on domestic industry. It is unreasonable to demand that the 
products be fungible, unreasonable to require coordinated action 
and unreasonable at this early stage to engage in the measurement 
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and weighing of a host of conflicting and ambivalent marketing 
and pricing factors. 

The ITC’s prefunctory statement that, even if it had cumulated 
these imports, the analysis would not change, is unreasoned and 
unsupported and does not merit discussion. 

In any event, cumulated or uncumulated, the determinations are 
subject to another error, namely the use of an excessively stringent 
standard for determining the possibility of injury. The ITC has er- 
roneously used a prohibitively difficult standard for finding a “rea- 
sonable indication of injury.” It has made the preliminary proceed- 
ing a full scale investigation into all aspects of the question of 
injury. Instead of concentrating at this early stage on the limited, 
relatively simple question of whether there is a possibility of 
injury, the ITC became involved in the full analysis of complex, 
conflicting and incomplete data. This inevitably led to contradic- 
tions between the conclusions reached and the simple necessities of 
the law. 

In order to reach a conclusion that there is no reasonable indica- 
tion of injury the ITC has to be able to say, in effect, that the infor- 
mation before it does not raise the possibility of injury to the do- 
mestic industry. In that instance what would be needed is a com- 
plete justification for terminating the investigation. 

There was no justification here. The ITC had before it what it 
called “conflicting data regarding the financial performance of the 
domestic industry.” It based its determination on a conclusion that, 
regardless of the financial condition of the domestic industry, a 
“causation analysis” did not show a reasonable indication of mate- 
rial injury. 

This “causation analysis” contains some factors which might sup- 
port an ultimate finding of injury and certainly raised the possibili- 
ty of injury. Thus, wine imports from Italy accounted for approxi- 
mately 16 percent of domestic consumption in 1983, and the ab- 
stract volume of imports is a named factor whose significance must 
be considered under 19 U.S.C. §1677(7XCXi) and 19 U.S.C. 
§ 1677(7)(BXi). But the ITC weighed against that prominent fact the 
conclusion that Italian imports held a relatively flat share of the 
domestic market during the relevant period and consisted in major 
part of an effervescent type. The volume of imports from Italy had 
risen by 6 percent. 

Some Italian imports undersold domestic wines but they were 
found to “account for an extremely small share.” The leading Ital- 
ian brands were found to be priced higher than the leading domes- 
tic brands. 

Although the prices of domestic table wines declined during the 
relevant period and there was evidence that the prices of some 
major Italian wines declined, the ITC found that it was the domes- 
tic wines that initiated the downward pressure on market price. 
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All of this indicates that the ITC was engaged in a detailed eval- 
uation of conflicting and incomplete evidence and was exercising 
the full range of its powers of final determination at an improperly 
early stage of the proceedings. At that stage a petitioner is entitled 
to have the investigation go forward so long as it has raised the 
possibility of injury. 

In the case of French imports of table wine, their volume rose by 
48 percent although the ITC did not find this significant because 
the ratio of French imports to domestic consumption was “minis- 
cule.” That ratio, however was increasing from 3.9 to 5.5 percent 
during the relevant period. This too shows the ITC resolving diffi- 
cult questions of measurement and evaluation of conflicting data. 

The burden which the ITC seems to be placing on the petitioners 
is a burden of ultimate proof, which is entirely out of place and 
unfair at this early stage. If there is a burden at all it is simply the 
burden of Raising the issue of injury, not the burden of proving 


jury. 

With respect to the question of whether there was a reasonable 
indication of a threat of material injury the ITC again engaged in a 
wide-ranging evaluation of conflicting factors, some of which were 
of questionable relevance. 

On the question of “threat” the ITC acknowledged the important 
fact that Italy and France were experiencing problems of over-pro- 
duction. The ITC did not mention the related and obvious point 
that France and Italy already had established channels of importa- 
tion into the United States. 

Against the fact of over-production the ITC weighed its finding 
that the volume of imports had not risen “significantly’—which, 
aside from being a matter of judgment, is a questionable factor to 
be considering for a determination that does not necessarily depend 
on any current importations at all. 

The ITC also weighed data showing the imports to be higher- 
priced than domestially produced wines and found that price and 
the likelihood of increased domestic demand through the end of the 
decade would respectively limit importers’ ability to increase sales 
and presumably keep the domestic industries from being injured. 

In any event, the Court is at a loss to find any meaningful differ- 
ence between this determination and a final determination. The 
ITC has engaged in the measurement, evaluation, and resolution of 
subtle, conflicting and incomplete information. 

Foreign over-production and established importation channels 
are sufficient to create a possibility of a threat. 

Meaningful volumes of importation or rising volumes or increas- 
ing market penetration, or underselling, are all signs of a possible 
connection between imports and injury. Of course it can ultimately 
be found that these factors do not support a finding that imports 
are injuring or threatening to injure a domestic industry. But that 
ultimate determination must not be unjustifiably advanced to a 
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time when the only question is whether the petitioners have a 
right to further investigation. These preliminary determinations 
constituted prejudgments of questions which the parties are enti- 
tled to have investigated fully and fairly in the stages provided by 
law. 

The Court has analyzed the statutory basis for its decision exten- 
sively in Republic Steel Corp. v. United States, supra, and incorpo- 
rates that analysis in its entirety herein. 

The laws and their operation are so complicated in their interre- 
lationships that serious imbalance in one part is almost certain to 
disrupt the entire statutory scheme. The attempt to enlarge the 
substantive content of these preliminary determinations threatens 
to make a mockery of the legislative intention that investigations 
be readily undertaken. 

There is one additional legal argument which the Court wishes 
to address. The ITC argues that its position is supported by the de- 
cision of the Court of Appeals for the Federal circuit in United 
States v. Roses Incorporated, 706 F.2d 1563 (1983) and asserts that 
the decision of the Appellate Court sanctions the weighing of con- 
flicting evidence even at the very earliest stages of the receipt of 
the petition by the Department of Commerce. This argument over- 
states the holding of the case. 

The opinion of the appellate court did not grant a broad license 
to the agency to weigh conflicting evidence at all preliminary 
stages. Properly read, the decision approves the use of indisputable 
matters of public record to assess the sufficiency of a petition. It 
does not approve the premature making of final determinations or 
any other distortion of the investigative proceeding. 

This Court recognized this acceptable degree of agency discretion 
when it said in its denial of the government’s motion for rehearing 
in the Republic case that the ITC might properly conclude that a 
reasonable indication of injury was lacking if the petitioner’s infor- 
mation was in conflict on essential points with matters of public 
record. But when the ITC becomes involved in the full use of its 
investigative expertise and begins to weigh conflicting evidence and 
evaluate alternative predictions it is no longer overseeing a low 
threshold. It is raising a drawbridge. 

In light of the above, plaintiffs’ motion for summary judgment is 
GRANTED. All cross-motions are Denrep. The ITC determinations 
are reversed and the matter is remanded for proceedings consistent 
with this opinion. 
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ARMSTRONG RuBBER Co., ET AL., PLAINTIFFS v. UNITED STATEs, 
DEFENDANT 


Court ‘No. 84-10-01444 
Before Watson, Judge. 


Opinion and Order 


The Court reverses and remands a determination by the Interna- 
tional Trade Commission that there was no reasonable indication 
of material injury or threat of material injury from imports of tires 
from the Republic of Korea. The Court holds that the ITC applied 
an unlawfully stringent standard in determining whether there 
was a possibility of injury or threat of injury. 


(Decided August 8, 1985) 


Frederick L. Ikenson, P.C. (Frederick L. Ikenson and J. Eric Nissley) for plaintiffs. 

Lyn M. Schlitt, General Counsel, Michael P. Mabile, Assistant General Counsel 
and Brenda A. Jacobs for defendant International Trade Commission. 

Arnold and Porter (Thomas B. Wilner, Sukhan Kim and Duane K. Thompson) for 
defendant-intervenors Hankook Tire Manufacturing Co., Ltd., et al. 


Watson, Judge: In this action the Court is reviewing a determi- 
nation by the International Trade Commission (ITC) that there was 
no reasonable indication of material injury or threat of injury from 
imports of tires from the Republic of Korea.! The determination 
under review terminated the investigation of a petition for the im- 
position of antidumping duties which had been brought by five do- 
mestic manufacturers of tires. 

Plaintiffs contend that the ITC relied on an unlawfully stringent 
standard to determine whether or not there was a reasonable indi- 
cation of material injury or threat of material injury. The ITC does 
not deny that the determination was inconsistent with the stand- 
ards set out in this Court’s decision in Republic Steel Corp. v. 
United States, 8 CIT —, 591 F. Supp. 640 (1984), motion for rehear- 
ing denied, 8 CIT —, Slip Op. 85-27 (March 11, 1985). 

The ITC expresses its continued disagreement with that decision. 
However, it says nothing to change the Court’s opinion that what 
the ITC has done here is to conduct a final investigation in the 
guise of an entirely different and more rudimentary proceeding. It 
has looked for the reality of injury, not the possibility of injury. 

In the short span of this preliminary determination the ITC 
found an explanation for why the domestic industry was experienc- 
ing falling prices during a period of insufficient tire supplies; made 
a complex judgment of why it was the availability and not the sig- 
nificantly lower price of Korean tires that influenced purchasers; 


1 Radial Ply Tires For Passenger Cars From The Republic of Korea, Investigation No. 731-TA-200 (Prelimi- 
nary) USITC Public. 1572, 49 Fed. Reg. 36712 (1984). 
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made a financial analysis of the domestic producers which tried to 
account for a decline in their profits, made a subtle analysis mini- 
mizing the increase of Korean imports; explained away a present 
increase and an expected increase in Korean production capacity, 
and evaluated conflicting forecasts on the future effect of imported 
tires from Korea. 

All this involved the operation of the full range of the ITC’s ex- 
pertise and represented a weighing and interpretation of conflict- 
ing evidence or a choice between competing inferences at an inap- 
propriately early stage. This, in and of itself, shows that there was 
a possibility of injury or threat of injury. Once again, the Court is 
at a loss to see the difference between what was done here and 
what is supposed to be done in a final investigation. In short, it ap- 
pears that the price of obtaining an investigation is being raised to 
the point where a petitioner must do much more than simply 
present the possibility of injury. This is a distortion of the law and 
a major interference with the legislation purpose. 

Receptiveness to the conduct of investigations is a fundamental 
part of this law but the ITC’s position displays the opposite. Its con- 
cept of what provides a “reasonable indication” is closer to what 
might be enough to satisfy a final determination. In fact, at one 
point it even speaks of “substantial evidence” as indicating that it 
was the availability and not the significantly lower price that led 
to the sales of Korean tires. 

This Court has exhaustively discussed the statutory basis for the 
extremely low threshold in the preliminary determination of 
whether there is a reasonable indication of injury or threat of 
injury. Republic Steel Corp., et. al. v. United States, 8 CIT —, 591 F. 
Supp. 640, motion for rehearing denied, 8 CIT —, Slip Op. 85-27 
(March 11, 1985). The Court has also explained the necessity for re- 
ceptiveness to investigation in American Grape Growers Alliance 
For Fair Trade, et al. v. United States, 9 CIT —, Slip Op. 85-84 
(August 8, 1985). The reasoning and language of those opinions is 
adopted and fully incorporated herein. 

The Court of Appeals has not sanctioned anything more than the 
common sense rule that the Commerce Department may reject al- 
legations which conflict with matters of public record. See, United 
States v. Roses Incorporated, 706 F.2d 1563 (1983). In an opinion on 
the proper conduct of the first agency examination of the sufficien- 
cy of a petition the Appellate Court has certainly not sanctioned 
the advancement of final determinations on the merits to the pre- 
liminary stages of the investigation. 

For these reasons plaintiffs’ motion is granted, the ITC’s determi- 
nation is reversed and the matter is remanded for the issuance of a 
determination consistent with this opinion. 
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Technical Materials, Inc 85-139-V 

Union Carbide Corp 85-139-W 

85-139-X 
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US. lis Powder Manufacturing, Inc 
Witco Chemical Co 
Merchandise: 


Polyester filament yarn 
_ R-40257 


Tantalum powder 
Titanium alloy forgings 
Zerodur ceramic blanks 


U.S. Court of International Trade 


American Grape Growers Alliance for Fair Trade v. United States 
Armstrong Rubber Co. v. United States 

Aviation Group, Inc. v. United States 

United States v. Priority Products, Inc 

United States v. Priority Products, Inc 


ORDERING OF BOUND VOLUMES 


Order volume(s) wanted by title and Superintendent of Docu- 
ments stock number. Send with check or money order payable to 
Superintendent of Documents and mail to: 

Superintendent of Documents, 

U.S. Government Printing Office, 

Washington, DC 20410 
Customs Bulletin, Vol. 17, January-December 1983, advanced orders being 
meat Supt. Docs. Stock No. 048-000-00366-4; Cost: $22 domestic; $27.50 
oreign. 








Order Form Mail To: Superintendent of 


Enclosedis$_.- = =—=—S——s check, MasterCard and 


O money order, or charge to my 
Deposit Account No. VISA accepted. 


Li Jerr) wore 


Order No. 


Company or Personal Name 

Additional address/attention line 
treet address 

City 

(or Country) 
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t of Documents, U.S. Government Printing Office, Washington, D.C. 20402 


State 


Total charges $ 


oie a A A Offi 
Fill in the boxes below. ne roan cous - 
Credit 


cadNo. LITT TTT TITTTITT TTT itt) 
‘ . t 
Expiration Date Charge orders may be telephoned to the GPO order 


[ls desk at (202)783-3238 from 8:00 a.m. to 4:00 p.m. 
Month/Year eastern time, Monday-Friday (except holidays). 


For Office Use Only 


Quantity Charges 


Publications 
Subscriptions 
Special Shipping Charges 
International Handling . 
Special Charges . 
ZIP Code OPNR 


te LILI 


Balance Due 
Discount 
Refund 


GPO 896-910 





DEPARTMENT OF THE TREASURY 
U.S. Customs SERVICE 


WASHINGTON. D.C. 20229 fe 
OFFICIAL BUSINESS GSMane 


PENALTY FOR PRIVATE USE. $300 


POSTAGE AND FEES PAID 
DEPARTMENT OF THE TREASURY (CUSTOMS) 


EOLIR 
cB SER IAZ300SD ISSDU 
SERIALS PROCESS ING DEPT 
UNIV MICROFILMS INTL 

300 N ZEEB RD 

ANN ARBOR MI 48106 








